LOUISIANA STATE BAR ASSOCIATION

NAVIGATING THE SWAMP: A REVIEW
OF ISSUES ENCOUNTERED IN CLIENT NETWORK
SERVICES, INC. v. STATE. A CIVIL CONTRACT
TERMINATION CASE DUE TO A CONCURRENT
CRIMINAL PROSECUTION AND INDICTMENT

Presented by:

Michael W. McKay

Stone Pigman Walther Wittmann L.L.C.
One American Place, Suite 1150

301 Main Street

Baton Rouge, Louisiana 70825

1264648v.1



MICHAEL W. McKAY is a partner in Stone Pigman Walther Wittmann L.L.C.'s Baton Rouge,
LA office. He has been a trial lawyer since 1974. He has tried numerous judge and jury trials in
both state and federal courts. He has represented plaintiffs and defendants in a wide variety of
matters ranging from intellectual property to community property; wills and trusts to antitrust;
RICO to ERISA; class actions to derivative actions; product liability to professional liability; and
more. In addition to his trial work, Mike has been mediating casualty and commercial disputes for
over 20 years and has been associated with the mediation/arbitration firms of ADR, Inc., and then
MAPS, Inc. prior to joining The Patterson Resolution Group. He received his B.A. and J.D.
degrees from Louisiana State University. He received a graduate Certificate in Dispute Resolution
from the Straus Institute of Dispute Resolution at Pepperdine Law School in May, 2016 and is
currently enrolled in the LLM program there. He is the only lawyer to have served on the
governing boards of the Louisiana Trial Lawyers Association, the Louisiana Association of
Defense Counsel and the Louisiana State Bar Association. He served as president of the Baton
Rouge Bar Association in 1992-1993 and of the Louisiana State Bar Association in 2004-2005.
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I. INTRODUCTION

Client Network Services, Inc. v. State of Louisiana, et al, arose from the State's
termination "for cause" of a $2+ million Medicaid Management Information System ("MMIS")
contract with Client Network Services, Inc. ("CNSI") on March 21, 2013. In many ways, this was
a trial lawyer's dream case. It involved factual intrigue, politics, press coverage, "bet the business"
consequences, related and concurrent criminal proceedings and a "bar exam's worth" of legal
issues. Prior papers and presentations have covered the jurisdiction issues, the evolution of the
negotiation strategy and the particular issues involved in discovery in cases against the State. This
particular presentation deals with the issues that arose due to the related and concurrent criminal
prosecution.

II. FACTUAL BACKGROUND

The CNSI case began with a state procurement process for a company to build and
operate a new MMIS for Louisiana. The MMIS is the computer system each U.S. state or territory
uses to process and pay Medicaid claims. In Louisiana, the Department of Health ("LDH")' is the
agency that owns the MMIS.

Around 2008, Louisiana began the procurement process that would result in the
award of a contract to build and operate a new MMIS. The state's existing MMIS had been operated
for nearly thirty years by various iterations of the same contractor (which had most recently been
acquired by Molina Medicaid Management ("Molina"). By the time Louisiana initiated the

procurement process, the system was badly outdated and in need of upgrades.

Until June 2016, LDH was known as the Louisiana Department of Health and Hospitals, or DHH.
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In Louisiana, MMIS contracts are to be awarded based on a competitive selection
process using criteria outlined in a "solicitation for proposal."? On November 1, 2010, the state's
central purchasing agency, the Division of Administration's Office of State Purchasing ("OSP"),?
issued a "Solicitation for Proposal for Medicaid Management Information System Replacement
and Fiscal Intermediary Services" (the "SFP").

Meanwhile, just before the SFP was released, Bruce Greenstein was appointed by
Governor Bobby Jindal to serve as Secretary of LDH. Greenstein was a well-respected healthcare
expert with experience in state and federal government programs, as well as private industry —
most recently as Managing Director of Worldwide Health for Microsoft. He had also worked prior
to that at CNSI for less than one year in 2006. Although Greenstein had extensive background in
healthcare-related information technology, his appointment came after the SFP's drafting was
nearly complete and he had little input in the SFP's contents.

Four bidders ultimately submitted proposals in response to the SFP: Molina, CNSI,
ACS State Health Care ("ACS"), and HP Enterprise Services. The proposals then were evaluated
through a detailed procedure involving eleven teams comprised of over sixty individuals.
Greenstein had no involvement in the evaluation process.

In summer 2011, the State announced that CNSI was the winning proposer. The
award generated controversy even before it was announced. Greenstein was peppered with

questions about the MMIS procurement during his confirmation hearing before the Senate

See La. R.S. 39:198(I). The statute uses the term "fiscal intermediary services" because Louisiana uses a
"fiscal intermediary" arrangement, where the MMIS contractor processes claims and issues payments to
providers on behalf of the state Medicaid office. Thus, the contractor is a fiscal intermediary between the
state and healthcare providers.

The name of the state central purchasing agency changed to "Office of State Procurement” effective January
1,2015. See La. R.S. 39:1556(4); Acts 2014, No. 864, § 2.
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